Outline For Criminal Law – Fall 2004
I. Overview of Criminal Justice System

A.  Case Study – What Do We Punish


1.  Introduction



a.    What is a crime?




1.   “an act or omission and its accompanying state of mind 





which , if duly shown to have taken place, will incur 





a formal and solemn pronouncement of the moral 





condemnation of the community



b.    Felony – punishable by death or imprisonment in state pen.



c.    Misdemeanor – punishable by fine or by local jail

B.   Why Do We Punish


1.  Introduction



a.
Retributivist v. Utilitarian




1.     deterrence (specific, general), rehabilitation v. 





retribution (just deserts)




2.     past v. future conduct (societal good)

C.    The Career of A Criminal Case

II. Defining Culpability

A.   Actus Reus – Culpable Conduct

1. Introduction

a. punishment must be for past action or omission

b. voluntary

c. crime and punishment specified in advance by law

d. act must be charged and proven

2. The Criminal Act / Voluntariness

    a.   Proctor v. State

 i.    crime = keeping a place w/intent to sell liquor

ii.    act couple w/intent, intent is essence of crime but act
       is proof of crime





iii.   look at goals of punishment





iv.   Constitutional req. = sense of personal freedom, notice

          b.   US  v. Maldonado




 i.     crime = possession of cocaine w/intent to distribute




ii.     “constructive possession” = power to control drugs 





         and intent to exercise power

iii.     act requirement is proxy for intuitive principle of     

         blameworthiness

c.  Martin v. State

i. crime = “any person, who, while intoxicated or drunk, appears in any public place where one or more persons are present . . .and manifests a drunken condition by boisterous or indecent conduct or loud and profane discourse, shall, on conviction, be fined”

ii. all actions need to be voluntary – including being outside (MPC – implicit in statutes)
iii. issue of foreseeability of committing crime
d.    People v. Grant

  
 

        i.       substantial defects [jury instructions] not waived 

     by failure to make timely objections thereto if

     are required by interests of justice

ii. need voluntary conduct
iii. difference between insanity and automatism

a. automatism – no voluntary act so no crime

b. insanity – can be committed to institution, act voluntary but didn’t know if was wrong, no intent

e. People v. Decina
i. epilectic seizure while driving – involuntary

ii. If conduct is involuntary, but should have reasonably known that conduct could endanger people, then still criminally liable
3.  Omissions

    a.    Introduction

      i.
      actus reus + mens rea + circumstances +

      causation + results – defenses




      ii.         general duty of care on society





     iii.         look at purposes of punishment when deciding 






      who has duty of care




       b.     Jones v. US




      i.          baby dies from malnutrition after left w/friend




      ii.         crime by omission if have duty of care and if 






      person to who owe duty, dies





      iii.        duty of care under law

1. status relationship

2. statute imposes duty

3. contractual relationship

4. voluntarily assumed care for another and prevented others from giving care
4. Status Offenses

  a.      Robinson v. Cal.

       i.
      statute: illegal to be addicted to narcotics

             ii.        must punish for action, not for status (drug 



      addict)

iii. stress on voluntariness – can be addict 

involuntarily, disease
iv. must be for past, not future, act
1. need conduct to flow from status

v. violates Cruel and Unusual Punishment

1. unconstitutional – 8th, 14th Amend.

       b.      Powell v. Texas

       i.         crime – illegal to be drunk in public

       ii.         not punishing for status of alcoholic, but for act

       of being in public


       iii.         can guard against going in public

iv. can punish crime even if act flows from 
status, just cannot punish status

       c.        Johnson v. State

         i.         mother delivering drugs to infant through 



        umbilical cord 30 seconds after birth

ii. statute = It is unlawful knowingly or 

intentionally to deliver any quantity of a

controlled substance to another person
iii. delivery of drugs involuntary – not know when going to give birth – not knowingly or intentionally

1. strict construction of language of 

statute - delivery

iv. punishing for status of being an addict

v. look at legislative intent – keep families together, not punish this conduct

vi. definition of “person” – dangerous for future

B. Limitations on Punishment of Culpable Conduct

         1.   Proportionality – punishment must fit the crime


a.     Ewing v. Cal.


          i.       stole 3 golf clubs worth $1200, 


         ii.       3 strikes law – already have 2 or more 

       “serious” or “violent” felonies – life 

       imprisonment



        iii.       purposes of punishment – deterrence, 




       incapacitation



         iv.      8th Amend. – forbids cruel and unusual 




       punishment





1.  narrow proportionality principle – not 





“grossly” disproportionate





2.  still have possibility of parole





3.  Scalia – only applies for death sentence



         v.       determination test




1.  gravity of offense and harshness of





     penalty





2.  look at other criminals in jurisdiction






-punishment for similar crimes





3.  look at punishments for same crime in





     different jurisdiction



         vi.       defer to state legis. in issue of public policy


b.    Solem v. Helm


         i.       man w/six prior felonies – writes bad check for




       $100

1. passive, minor crimes – not against 

                    



 
  people



        ii.       no availability of parole – cruel and unusual



       iii.       no prior notice that this would be punishment



c.      Harmelin v. Michigan


         i.        arrested for 672 gms. coke – no priors



        

1.  life w/o possibility of parole



        ii.         legislature determines purposes of 
        punishment




1.  deterrence – Mich. drug problem



       iii.         can give different weight to prongs of 3-prong




        test – here seriousness most weighted
         2.   Legality – no crime or punishment w/o preexisting law


a.     Keeler v. Superior Ct.


         i.          intentionally kills fetus by beating ex-wife


        ii.          statute: Murder is the unlawful killing of a 




         human being, with malice aforethought”

         iii.       criminal liability must be imposed by 

       statute

1. legislature has power to define crimes 
      and punishment 

2. intent not to include fetuses as person

a. look at common law defs. in identifying legislative intent





        iv.        Due Process requirement – need notice of 

        what is actually a crime (understandable laws)

1.   cannot punish retroactively


2.   aid in deterrence – know what not to do





         v.        jurisdiction issues







1.  court cannot legislate new law – just 







     interpret statute







2.  cannot enlarge statute





       vi.         lenity – interpretation in favor of accused

         3.   Specificity


     a.    City of Chicago v. Morales, US, 1999


        i.     statute: prohibits “criminal street gang members” 




   from loitering with one another or with any other 

   persons in any public place by remaining in any 

   one place with no apparent purpose”
                                                       ii.     violates Due Process






1.  vague on its face







2.  does not give notice as to what line is 







     between innocent and criminal conduct







3.   cannot retroactively tell what is illegal 







      conduct



    





      iii.      encourages arbitrary and discriminatory 






    enforcement





       iv.     ineffective – does not deter conduct that hopes to




    b.    Papachristou v. Jacksonville, US, 1972




         i.   vagrancy law





        ii.   too vague – punishes people daily conduct





       iii.   punishes status





       iv.   does not couple act with intent





        v.   too much discretion to police, judges




4.  Act Requirement – Summation (fill in cases)

a.    Past conduct





b.    Voluntary





c.   Conduct – not thought, status (can be omission when

 legal duty not completed)





d.    Committed within juridsction





e.    Specified – vagueness issues and arbitrary enforcement





f.     In advance – no retroactive statutes





g.     By Statute – proscribed


C.    Mens Rea / The Guilty Mind



         1.   Introduction





a.   need intent for harm or violation of social duty or 

      disregard of welfare of others or social duty



         2.   Strict Liability





a.   cases where do not need intent, act alone is enough





b.    public welfare offenses – usually minor offenses




c.    levels of strict liability






1.  substantive – liability w/o moral fault






2.  pure – w/o culpable mental state w/respect to 







    any objective element






3.  impure – w/o any culpable mental state 







         w/respect to at least 1 element





d.   People v. Dillard





i.   carrying loaded firearm, says didn’t know it was






      loaded

ii. knowledge not specified in statute

iii. legislative intent – protect public safety

1. benefits to society override indiv. costs

iv. difficult to prove intent

v. right to provide mistake of fact defense – Due Process

1. but knowledge not part of statute – no right to this defense

                             2.   Proof of Intent

a.    Morisette v. US




            i.       goes into air force base and takes spent bomb 






         casings

ii. statute = illegal to knowingly convert gov’t  

property

iii. look at purposes of punishment –what are 

goals

iv. look at common law – stealing encompassed 

intent

   1.  look at legislative/common law  

        history, if intent not req., not now 

        necessary

2. malum in se – bad in and of itself – 

a. proscribed at common law

b. need intent

3. malum prohibitum – 

a. proscribed by legislatures now

b. just need act

b.    Lambert v. Cal.

i.       felons have to register in Cal.


ii.      passive conduct



a.   act of omission

iii. violates Due Process

a. requirement of notice of law
b. no way of knowing that had to register –reasonable person standard
iv. no clear link to public welfare – status 

offense

v. Principle – where governing law is not 

widely known and where proscribed act is 

omission which by nature does not trigger 

recognition of illegality of person’s conduct


a.  exception to rule that ignorance of 


     law is not an excuse



         3.   Categories of Culpability





a.       Regina v. Faulkner





i.       while stealing rum, lights match, boat burns 





ii.      statute: “feloniously, unlawfully and








maliciously” 

1. malice requires intent

2. have to prove all 3






ii.      cannot be held liable for second felony 





         committed unintentionally even if occurs 






         while committing first intentional felony







1.  if second felony is not an reasonable 






     result of first, not liable







2.   general intent 








a.  liable for any harm that follows








b.  if similar crime as the intended

3. specific intent


a.    desire for specific result

b.    come from statute, common law






iii.     not same mens rea for both offenses

            iv.      issue of foreseeability
v.    have to prove level of blameworthiness and 

       level of intent w/respect to each part of crime





b.
Model Penal Code





 i.
levels of culpability







1.  Purposely  - intentionally






2.  Knowingly – almost certain of result






3.  Recklessly – conscious disregard of








  substantial risk







4.  Negligently – reasonable person standard






5.  Strict Liability – only concerned w/act 









        not intent



         4.   Mistake (of fact) – defense to show that lacked criminal intent




a.     Regina v. Prince





i.    crime:  taking or cause to be taken girl under the 

      age of 16 out of possession and against the will        

      of her father

ii. look at legislative intent – to protect young girls

a. public welfare concern

iii.   no mens rea written into statute w/respect to 

       girl’s age

1. strict liability

2. Bramwell and Blackburn say can’t read 

language of intent into statute

3. Brett says if facts were as Prince stated, 

no crime occurred – no intent

iv.   mens rea for taking – knowingly


1.  Prince knew didn’t have father’s consent

2.  assumed risk of underage when knew 

did not have this consent

v.    understand different law makers in context


1.  different judges opinions


2.  context of girl as property right





b.    State v. Guest





i.    whether mistake of fact w/regards to age can

                



      serve as defense for statutory rape






ii.   court should instruct jury to defense – 






reasonable defense






iii.   court reads negligence standard into statute






iv.   not public welfare offense – offense at common 







law







1.  therefore, not strict liability






v.    punishment too great to not have intent and act







1.  the act alone is not a crime (sex)






vi.   Precedent: Speidel – consciousness of 








wrongdoing is essential element of 








criminal liability


         5.   Mistake of Law





a.     Introduction

i.
if can prove mental element (mens rea) then

 not an excuse to say did not have 

 knowledge of law






ii.          for knowledge of law to be element of







offense, must be written into statute





b.     US v. Baker





i.         crime to “intentionally” traffic in goods and 






  
“knowingly” uses counterfeit mark






ii. 
knowledge of law not explicit in statute






iii.
had requisite mens rea






iv.
different than Lambert – nothing in conduct







could have triggered that was a crime








1.  here conduct not passive








2.  knew was breaking law, thought 









civil not criminal

              v.        Principle: Lack of knowledge that act 

violates criminal law will not generally be 

defense against criminal liability





c.     Commonwealth v. Twitchell





i.     parents consciously disregard a substantial risk 
that child needed medical care

ii.    Wanton and reckless conduct distinct from 

        negligent conduct and does not include “willful 
        failure” to provide necessary and proper care – 
        requisites for involuntary manslaughter

iii. relied on attorney general’s erroneous 

statement of law – can be brought as a defense

1. did not have fair warning, 

notice of law

iv. if hold people responsible for knowing law, 

hold gov’t responsible for correctly stating law

6.  Capacity for Mens Rea

a.    Hendershott v. The People

i.       man beats and chokes girlfriend


ii.      can mental impairment show that do not have 



capacity for requisite intent

iii. this is general intent crime (negligent or reckless), not specific intent crime (purposeful or knowing)

a. but, Due Process rights 

i. violate presumption of innocence if cannot counteract prosecution’s argument about mental state
iv. if bring evidence during insanity phase – can be 

not guilty by reason of mental insanity – committed


1.  if brought during trial phase – can be

 acquitted




b.     State v. Cameron

i.      voluntary intoxication is a defense when it negates 

        purposeful conduct which is an essential element of 

        the offense


1.  only for specific intent crimes


2.   have to show that “really” drunk

III. Rape

A.    Introduction


1.  definitions

a.   “carnal knowledge of a woman forcibly and against her will”




i.   common law



b.   vaginal intercourse by threat or use of force




i.   traditional




ii.   force is a function of non-consent



c.  possible definitions




MENS REA



ACT








Penetration plus:




1. intentional


1.  force and nonconsent




2.  at least reckless

2.  nonconsent (subjective)




3.  at least grossly negligent
3.  nonconsent manifested by




4.  at least negligent

     verbal or phys. resistance




5.  strict liability

4.  lack of affirmative 








     expression of intent



d.  best for gov’t – strict liability w/subjective nonconsent



d.  best for defendant – intentional w/force and nonconsent

2.  idea is to protect sexual autonomy

B.    Force, Nonconsent and Resistance (Actus Reus)


1.  People v. Barnes


a.   is lack of “measurable resistance” reason to dismiss charges




1.  reason of not sufficient evidence



b.   legislative intent – statute amended not to include resistance



c.   requirements for rape




1.  use of force or fear





i.  can be ambiguous, but show rape as crime of 






violence, not lust




2.  non-consent



d.   resistance can still be used to show force, non-consent




but not necessary


e.    still focus on conduct of complainant


f.     case of woman buying weed, raped in man’s house – wouldn’t




let her leave


2.    State v. Smith


a.   elements of rape




1.  reasonably manifested non-consent




2.  mens rea – negligence – objective person standard





i.   awareness of consent not necessary



b.   force and resistance not required




1.  but can go to showing non-consent




2.  eliminate force to protect women





i.  context of other crimes – do not need to fight off






attacks



c.   still look at conduct of complainant




1.  show that manifested non-consent



d.   case of woman going home w/man from a bar


3.   In re MTS


a.    young kids in girls bedroom



b.    mere force required to have penetration is enough



c.    need affirmative consent – freely given




i.  silence and ambivalence not enough to show consent




ii.   ease government’s burden
C. Mens Rea

      1.    People v. Mayberry


a.   girl outside of grocery store



b.   look at defendant’s state of mind




i.  negligence standard – reasonable person 
IV. Homicide

A.    Manslaughter


 1.    Introduction



a.   malice – intention to cause serious risk of causing the death of




         another





i.   based on immoral or unworthy aim



b.   manslaughter – homicide without malice


 1.    Involuntary



a.   Introduction




i.   definition – reckless killing or negligent homicide



b.   State v. Williams, Ct. App. Wash., 1971





i.    Facts – baby dies from toothache – Nat. Amer. par.





ii.   Principle - good intentions, good faith, ignorance do not

matter if “reasonable prudent” person would have acted differently






1.  court uses ordinary person – not community 






     context





iii.   violate duty of reasonable care – proximate cause of 






wrongful death

iv.    standards w/ordinary negligence – conduct involved

                                                        higher likelihood/risk of serious harm, either actual 
        awareness or greater likelihood of awareness of risk




c.   Porter v. State, Fla., 1956





i.    vehicular manslaughter – not charged, runs stop sign




           ii.    not recklessness – did not disregard substantial risk




           iii.   crosses class lines – everyone does it





d.   US v. Walker, DC Sup. Ct., 1977




i.    misdemeanor manslaughter – carrying pistol w/o lic.

           ii.    unlawful killing + intent to commit inherently 

                  dangerous misdemeanor
                 (whatever intent req. for misd) or unreasonable failure
                  to perceive risk of harm to others



1.  causal link btwn. death and misdemeanor

          iii.    not law in most states – have to establish some intent

          iv.    different from Faulkner – ship – death in this case

  2.    Voluntary 



a.    Introduction

i.   focus more on deceased bx – adequate provocation?





1.   similar to rape in this regard



           ii.    then look at response to provocation – justified
iii. intentional – mens rea – knowingly/purposely

b.   People v. Walker, Ill. Ct. App., 1965

i.        drinking on porch – man harasses – slits throat

           ii.        reasonable person standard – look at response

iii. jury decides if adequate provocation – not fixed standard
a. common law – fight, adultery, sex. ass., not words alone

b. heat of passion/ provocation = justification
c. no pause, continuous fight – if pause, murder
i. no cooling off time

iv. purposes of punishment – no deterrent to passion

a. less morally culpable/blameworthy

c.   Rowland v. State, Miss., 1904

i.    kills wife, trying to kill wife’s lover   


ii.   wife committing adultery = adequate provocation

                                                         1.  man’s code, threatening to manhood, protection of

                                                              property

iii. not “deliberate design to effect death of person killed” – mitigated by witnessing adultery
d. People v. Berry, Cal., 1976
       i.        man strangles wife after wks. fighting

       ii.       provocation not limited – words can count

1. can be fear, anger, intense emotion

2. makes it a jury question

3. provocation can be over lengthy period of time  
e. People v. Wu, Ct. App. Cal., 4th App. Div., 1991
i.        kills son – issues w/father, tries to commit suicide
                                               ii.        court says – may consider cultural context – issue of 






unconscious – state of shock – not form req. intent




           iii.       broad jury instruction
B. Murder
a. Intro
i. Caused the death of another person with malice aforethought
ii. Killing and malice – express or implied (extreme recklessness)

b. Intent to Kill

i. Francis v. Franklin, US, 1985
1. cannot presume intent – gov’t has to prove intent and act beyond a reasonable doubt

a. can’t violate presumption of innocence – burden shifting to defense

2. intent to kill – knowingly/purposely 

3. notes

a. intent not necessarily tied to malevolent motive

b. impulsive act
c. Extreme Recklessness

i. What to look for

1. pattern of bx, conduct itself reckless, no social utility, high probability result in death, awareness of risk, per. Charac.

ii. Commonwealth v. Malone, Pa., 1946
1. playing “Russian roulette” – thought put bullets in diff. chamber

2. 2nd degree murder – extreme recklessness or indiff. to life

a. equal to an intent to kill, implied malice

3. aware of risk of bx, no social utility to actions

iii. People v. Protopappas, Cal. App., 1988
1. 3 patients overly sensitive to anesthesia, D gives overdose

2. reckless conduct – deviation from safe med. Practice

a. intentional act w/high degree of probability result in death

3. aware of risk, anti-social purpose in conduct?
iv. Berry v. Superior Court, Cal. App., 1989
1. dog mauls 2 yr. old to death – knew neighbors had kids, dog never attacked anyone before – dog trained to fight
2. extreme indifference – flimsy fence, aware of risk

a. don’t need awareness of risk if conduct done against law – Cal. law against raising dogs to fight

b. conduct – anti-social purpose

v. State v. Davidson, Kan, 1999
1. 3 dogs chase boy and maul to death – trained to track/protect

2. reasonably foreseen that dogs could attack someone – previously dangerous activity by dogs, awareness of risk – didn’t do anything to stop, precautions, investigation

vi. Commonwealth v. Dorazio, Pa., 1950
1. former prof. boxer – 3 guys attack - beats person to death after unconscious

2. intent to inflict “serious bodily harm” not necessarily death
a. not separate basis of liability in Model Penal Code

b. usually w/lethal weapon

3. to show extreme recklessness look at personal characteristics 

a. abandoned and malignant heart?

i. Time sense boxer, training, provocation, etc.

ii. HYPO – if stopped so as not to kill – more of awareness of personal deadliness

vii. People v. Watson, Cal., 1981
1. drunk driving, through intersection, driving 84 in a 35 zone
2. at what point conscious disregard? – when left bar, drove to bar? Drove home?
3. convicted of second degree manslaughter

C. Aggravated Murder

a. First Degree Murder

i. Intro

1. not only intent – premeditation (planning) and deliberation (turning over in mind) – time to reflect on act
2. killing and malice

3. some jurisdiction – use poison, explosives, torture – do not need premeditation or deliberation

ii. Premeditation

1. US v. Watson, DC Ct. App., 1985
a. Shoots police off. while trying to escape

b. When form intent? – when sitting planning escape

i. Contingency plan is still a plan

ii. Break in action – cooling off – not vol. man.

c. deliberation – time lapse - police officer asks 2x’s not to kill, little girls have time to run out of room no specific amount of time required

2. Austin v. US, DC Cir., 1967
a. Cold-blooded v. hot-blooded (2nd deg., vol. man.)

b. Moral blameworthiness of someone who plans is greater

3. Healy - mercy killing – wife strangles old, dying husband

a. moral reasons to kill?

b. Malice – not necessarily evil, just intent – but societal ideas of malice = malicious

4. Commonwealth v. Gould, Mass., 1980
a. Delusional belief that messianic role – para. schizo.

i. Killed girlfriend for being unclean

b. Show incapable of premeditation – even though capable of intent – appreciate wrongfulness of act

i. Sometimes allowed – similar to cases of alcoholism

iii. Felony Murder

1. Intro

a. Inherently dangerous felony

b. Show guilt of felony – causal link to death

i. Death is foreseeable – proximate cause
c. Theories – Proximate cause, Protected Person, Agency (perpetration, only if by D or co-D)
2. State v. Martin, NJ, 1990
a. Committed arson –bag on fire – passes out girl died

b. Death has to be foreseeable

i. Did commit killing, in furtherance of crime?

ii. If no felony murder rule

1. Invol. Man/ 2nd degree

2. felony proxy for heightened mental state

3. People v. Stamp, Cal. App., 1969
a. After robbery – man has a heart attack

b. Not foreseeable

i. If no felony murder rule – probably just guilty of armed robbery

ii. Here use “but for” standard – does not have to be sole cause of death
1. felony created situation

2. proximate cause

4. People v. Hickman, App. Ct. Ill, 1973
a. Officer killed by fellow officer while chasing criminal
b. But for felony of burglary – no death, proximate cause
c. Purposes of punishment – retribution, deterrent

d. Broad law – does not have to be actual killer
e. People v. Payne - D & Co-D commit felony victim kills innocent – but for
5. People v. Washington, Cal., 1965
a. Felony murder does not apply to co-conspirators

b. Not fair – based on response of victim – discriminates between robbers who commit same crime – does not go to purposes of punishment
6. People v. Cabaltero, Cal. App., 1939
a. Deceased one of robbers

b. Liability for any killings – status not important

i.  deterrence

c. Distinguished from Ferlin – accidentally kills himself – not foreseeable
7. People v. Gladman, Ct. App NY, 1976
      a.    killed officer during commission of robbery

      b.   intent lasts as long as in “immediate flight”


       i.    jury look at: possession of “fruits of crim. 

                         activity”, escaped, same location, time 
                         lapse, police in pursuit

ii. has to be immediately connected to crime

b. Capital Murder/ The Death Penalty

i. History – 

1. struck down in Furman – incompatible w/decency
2. upheld in Gregg v. Georgia –

a. just need – separate penalty phase, appellate review, jury guidance

ii. procedure – bifurcated trial – guilt phase (prove 1st deg), penalty phase (life, death, life w/o parole)

1. aggravating factors outweigh mitigating factors by preponderance of the evidence –subjective, no guide to jury

iii. Aggravating Circumstances
1. Olsen v. State, Wyom., 2003
a. 3 counts 1st degree, felony murder – robbery at a bar

b. find at least 1 aggravating circumstance – jury finds 4, 2 struck down on appeal – great risk of death to 2 or more people, atrocious and cruel
c. not consider mere numbers of aggravating and mitigating

d. look at totality
e. need individualized treatment
f. can’t double count – if only found guilty of felony murder can’t use as aggravating circumstance

2. Lockett and Eddings
a. Sentencer – be it jury or judge – should be free to consider mitigating evidence that is broader in scope that what might constitute defense to crime, broader than what might directly address aggravating factors

1. give information about character,
      background, record

iv. Categorical Limits
1. Tison v. Arizona, US, 1987

a.   helps father escape from prison, father kills people


b.   court looks at how other states address felony murder


c.   contemporary standards of decency

d.   reckless indifference lowest level of mens rea


e.    for felony murder death penalty – add’l mens rea than 


       just that of felony and major participation

i. would not be 1st deg. If no felony murder rule

2. Atkins v. Virginia, US 2002
a. mildly mentally retarded – convicted of abduction, armed robbery, capital murder – sentenced to death

b. death penalty for mental retardation – most states not allowed, not fulfill purposes of punishment

i. Penry – mitigating circumstance, not anymore

1. Idea that less culpable
2. Face special risk of wrongful execution

c. look at standards of decency

i. allow states to decide actual level necessary

ii. similar to age requirement – 

1. Thompson v. Oklahoma, US, 1988 – can’t be under 16 for death penalty

2. Stanford v. Kentucky – over 16 ok

a. Roper v. Simmons - currently re-examining – violate 8th  amendment?

3. McClesky v. Kemp, US, 1987
a. black man – death penalty for killing white police officer
b. death penalty should be applied in arbitrary and capricious manner

c. trying to say death penalty applied in racist fashion

i. court says no

1. too broad, not purposeful negative application

2. PRINCIPLE: Discretion is fundamental to criminal process – decline to assume that unexplained discrepancies are invidious

v. Social Policy
1. 80% of victims of murderers who receive death penalty – white

2. poverty plays a role

3. nearly 3 exonerations a year 
a. 1998 – 2003, 7/year – DNA testing

b. 350 cases – innocent person convicted
V. Attribution of Criminality

A. Attempt

1. Punishment

i.         punish for failed efforts to cause harm
ii. need act and intent – intent to cause harm, act that goes beyond just thinking about it  - act that is indicative of intent - “substantial step”, equivocal
iii. deterrence – lower sentences – maybe less culpable, less harm caused

2. Mens Rea/Actus Reus

i.        People v. Murray, Cal., 1859
a.   attempt to contract incestuous marriage with niece

                               

b.   attempt is “direct movement toward commission after 





preparations are made”

ii. Model Penal Code

a. Substantial step in course of conduct designed to accomplish criminal result; act or omission 
i. Juries decide what constitutes substantial
iii. McQuirter v. State, Ct. App. Alab., 1953
a. Black man attempt to commit assault w/intent to rape a white woman – standing outside house
i. Assault is not just battery but an attempt to do injury to another—it includes something short of doing physical battery—threatening person, putting person in physical fear

b. actus reus is assault, isn’t this attempt to attempt (assault is attempt to injure)

c. jurors apply community judgment

d. this case is an aberration

e. typically have to show specific intent - purposeful
iv. People v. Rizzo, Ct. App. NY, 1927
a. Attempt to commit robbery from man w/payroll (didn’t actually have it)
b. “proximity to success” test – probability

c. not guilty – not even close to finding the victim

d. usually confession (statement) is not enough, need some kind of corroborative act

e. goal is to punish those who are as morally culpable as those who commit crime; prevent harm
3. Abandonment

1. People v. Staples, Cal. Ct. App., 1970
a. Attempted burglary – hotel room above bank, drills holes, says he changed his mind
b. Policy – allow abandonment b/c diff. in moral culp. btwn. those who stop volitionally and are interrupted; purposes of punishment, criminal code
c. Courts often insist threshold of criminality towards end of process

d. Normal test:  “abandonment occur under circumstances manifesting a voluntary and complete renunciation of the criminal purpose”

e. Abandonment defense not commonly accepted
4. Impossibility

1. Booth v. State, Ct. Crim. App. Okla., 1964
a. Crime  =  receipt of stolen property, coat

b. Mens rea = knew it was stolen, wanted to buy

c. legal impossibility = acts even if fully carried out would not constitute a crime (coat lost stolen character) – no attempt possible, not go to jury
d. factual impossibility = consummation of completed crime stopped by a mistake, condition that prevented act (pickpocket, nothing in pocket)

i. can still have attempt
e. blurry line btwn. legal and factual imposs. – judge decide – MPC got rid of impossibility
B. Complicity (Accomplice Liability
1. The Accessorial Act
1. Introduction

a. Complicity is not a separate crime in and of itself

i. It is a way of committing a crime – link to punishment

b. all parties to the offense treated the same: principles, aiders, abettors – same range of punishment possibilities

c. need community of purpose – not direct communication, just type of comm. that signifies intent

d. have to perform some actus reus – help facilitate or make more likely to happen; not omission

2. Gains v. State, Fla. App., 1982
a. driver of bank robbers, gets away, says didn’t know
b. presence alone is insufficient to establish liability, not actus reus, doesn’t show any intent
i. presence plus a little more is sometimes enough
1. lookout, presence to intimidate, encouragement
3. State v. Tally, Ala., 1894
a. judge who stops telegram to warn man that judge’s family is chasing him and going to kill him

b. did not encourage, but facilitated the result even if in all probability would have occurred anyways = Acc. Liab.
c. not “but for” analysis – ruined at least 1 change for Skelton to save life

d. have community of purpose + molecule of action
e. MPC -  purpose of facilitating or promoting the offense, aids, or facilitates, or agrees with the principle to aid, or attempts to aid

2. Mens Rea
1. People v. Beeman, Cal., 1984
a. Jewelry stolen from his sister-in-law; gave info to robbers, then said want nothing to do w/it, helped police

b. Knowledge of crime alone is insufficient – incorrect jury instruction

c. Need knowledge coupled w/intent to commit, encourage or facilitate to have intent
3. Wilson v. People, Colo., 1939
1. DA’s son – aiding and abetting burglary of drugstore
2. sufficient actus reus but no intent to commit crime inside

3. have to share criminal intent of principle – desire for burglary not enough, wanted other man to get caught

a. current law – can be different levels of mens rea

i. i.e. Othello charged w/substantive crime

4. reasonably foreseeable test in most jurisdictions – or natural and probable consequence
C. Conspiracy
1. Nature of Conspiracy

1. Introduction

a. inchoate crime – doesn’t matter whether objective satisfied

b. group criminality – need at least 2 participants

c. instrument for gov’t to establish wide liability – charge indiv. w/more crimes,

d. conspiracy always a separate crime
e. need agreement (not direct), proof of one overt act, 
i. sometimes w/serious offenses (drug) do not need overt act

ii. act can be w/purpose of completing crime or just preparation, act cannot be part of agreement
iii. can assume agreement if have act

iv. one act sufficient for all co-conspirators
2. State v. Verive, Ct. App. Ariz., 1981
a. beat up guy b/c boss told them too

b. Blockburger test – can’t convict someone of two crimes when no difference between the two – Double Jeop. – 5 Am

i. Need separate acts for attempt and conspiracy

1. Prove not lesser included offense

2. Have add’l element of agreement in conspiracy that is not in attempt – not same crime, attempt requires more as to the overt act
3. State v. Burleson, Ill. App., 1977

a. court here says conspiracy lesser included offense of attempt, b/c second agreement not so significant
b. MPC and 13 states agree
c. sometimes it is attempt that is included in conspiracy
d. agreement different than aid under accom. liab. – have a meeting of the minds
2. Agreement
1. US v. Moussaoui, Superseding Indictment, E.D. Va., July 2002
a. Had contact w/roommate of Sept. 11 hijacker
b. Probable cause standard to indict – not convict
c. Not attempt – no substantial step, only prep.
d. But maybe conspiracy – some evidence of agreement, overt act (flight school, knives), but agreement to commit act some point in time
2. US v. Recio, US, 2003
a. Drug conspiracy, gov’t sting, 
b. Does conspiracy end when object of conspiracy becomes impossible to achieve?

i. Not if think conspiracy is still alive
ii. Different than legal impossibility

iii. Policy – conspiracy is great concern

c. to withdraw from conspiracy – just have to tell 1 person (mirror of forming conspiracy)

i. going to jail is not withdrawal

3. Mens Rea of Conspiracy
1. People v. Lauria, Cal. Ct. App., 1967
a. Phone service to known prostitutes

b. No separate agreement, had awareness, but no intent to commit crime or facilitate
i. Look at: service used for legitimate purpose, how much of a percentage of business

ii. Misdemeanor v. felony (knowledge may be enough depending on harm)

c. need intent to be part of conspiracy and promote objective of conspiracy

4. Incidents of Conspiracy

1. US v. Diaz, 7th Cir., 1988
a. Conspiracy to distribute cocaine, meeting at car
b. Pinkerton Rule – conspirators liable for all other acts of co-conspirators if:
i.  in furtherance of conspiracy, 
ii. w/in scope of conspiracy, 
iii. and reasonably foreseeable as consequence of agreement
c. State v. Carlson – once objective of conspiracy is achieved, then not liable for future acts – not foreseeable

5. Scope of the Conspiracy

1. Single v. Multiple Conspiracies
a. Conspiracy easier to charge than accomplice liability – joint trial, evidence, can use hearsay, statute of limitations runs from time of last overt act
b. Favor multiple conspiracies when want more prosecutions or larger number of counts against single defendant
c. Favor 1 large conspiracy – pressure of joint trial
d. “rimless wheel” – did or should have known of each other’s existence
e. “chain link” – interdependence – 
i. RICO – enterprise, broader than conspiracy, do not need foreseeability, 2 acts

VI. Justification and Excuse (Defenses)

A. Introduction
1. Can invoke after state has proven elements of offense w/requisite mental state

2. self-defense, necessity, duress, insanity
3. justification – actor commits crime but advances social interest (self-defense)
4. excuse – actor commits crime but not morally blameworthy (insanity)
5. if jury credits either – acquittal

B. Defensive Force (Self-Defense)

1. People v. LaVoie, Col., 1964
1. man shots boy after they hit his car into intersection
2. is fear of imminent harm reasonable?

a. Test – did he believe he was in danger? Was the danger imminent? Was his belief reasonable?
b. Doesn’t have to be imminent harm of death just serious bodily harm
c. If unreasonable fear – imperfect self-defense, mitigate to manslaughter but not acquittal
2. State v. Leidholm, ND, 1983
1. abused wife shoots husband in his sleep

2. retreat not required if in own home
a. if reasonably believed could not retreat safely
i. battered woman syndrome, pattern of abuse

3. subjective not objective standard for determining reasonable fear– consider circumstances:

a. gender, size, history of battery, 

b. put self in her position – not just if she thought it was reasonable, should she have thought this?

i. Still have to fit w/in self-defense – imminence

3. People v. Goetz, Ct. App. NY, 1986
1. shoots boys on subway, boys ask for $5, unlicensed gun

2. fear is less reasonable

3. wants past experiences introduced – Leidholm test, allowed

4. sensitive reasonableness standard
4. Tennessee v. Garner, US, 1985
1. police shoot unarmed man while trying to escape

2. preventing escape does not outweigh interest of life
a. Due Process – judicial determination of guilt
3. when officer reasonably believes or has reason to believe that felon threatened serious bodily harm to other individuals and also to the officer

a. should give warning where feasible

4. non-deadly force can be used to prevent/arrest misdemeanor or felony

5. deadly force – lim’d – self-defense, can’t use greater force than would be authorized in original arrest once have suspect in custody and trying to escape
6. usually just ask if force was necessary
5. People v. Ceballos, Cal., 1974
1. trap gun kills boys trying to rob garage

2. garage (storage) not the same as home, “castle”

a. would not have been allowed to use force if he was home
b. allowed to use force against imminent threat – 
i. fear of atrocious crime – murder, mayhem, rape, robbery (armed)
3. trap guns illegal – no discretion, automatic

4. allowed to use force if appropriate in light of attempted crime
a. threat imminent and force necessary
b. extention of Leidholm reasonableness test – 
C. Necessity
1. Queen v. Dudley & Stephen, Queen’s Bench Division, 1884
1. shipwrecked, fed boy salt water, ate him

2. necessity - choose lesser of two evils to avoid greater harm

3. hard to compare value of life here
a. utilitarian argument falls apart – 4 v. 1
b. society doesn’t want to promote violence

4. court is in the best position to figure this out – jury too swayed

5. morally reprehensible?  - self-preservation?

6.  Burden on Defendant to show:
a. Objective test – is it reasonable, were there alternatives, lesser harm than would have occurred, defendant not at fault for creating the situation (not personal characteristics as in Leidholm)
6. look at underlying reason for law – what harm trying to prevent?

D. Duress
1. State v. Crawford, Kan., 1993
1. owes drug dealer money, robs people to pay back, says will kill him and his son if not

2. duress – human threat not natural disaster like in necessity

a. different from self-defense – comply w/aggressor

3. is there moral blame? – had requisite mens rea, 
4. need immediacy of harm (dealer has son), look at:

a. ability to escape, continuous compulsion, balance evils, not place self in situation (reasonably foreseeable), has to be threat of death

2. US v. Contento-Pachon, 9th Cir., 1984
1. smuggles drugs to US, worried dealers going to kill family

2. distinction between excuse and justification blurred

a. social utility in saving family’s life

b. excuse – acted as a result of uncontrollable source

3. need 

1. coercion (will so overborn could not have acted otherwise), 

2. imminent threat (most jurisdictions)

3. did not help create coercive situation

4. not usually used – too difficult to prove

E. Mental Illness
1. Introduction

1. Excuse – not understand morally wrong (maybe know illegal), or could not control conduct

2. no deterrent value if can’t control, not morally blameworthy

3. accused has to raise defense, unless sufficient evidence for judge to raise

4. different than competence to stand trial at time of trial, not time of offense

5. burden on D to prove by some preponderance of the evidence – after guilt phase

2. People v. Serravo, Colo., 1992
1. stabs wife b/c believes G-d told him to

2. M’Naghten Rule – understand that legally wrong, just not morally wrong

a. Morally wrong – use societal standards of decencyI
b. f know morally wrong but not illegal – no excuse 
